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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

MARK VINCENT WELSH,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47523-2019
ADA COUNTY NO. CR0l-18-53288
APPELLANT'S REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Mark Welsh pied guilty to felony domestic battery and was sentenced to five years, with
three years fixed. Mr. Welsh appeals, asserting the district court abused its discretion by
imposing an excessive sentence, and by later denying his Rule 35 motion.
In response, the State argues that the district court did not abuse its discretion at
sentencing or in relation to the Rule 35 motion. The State also argues that any error at the time
of sentencing is procedurally barred, as it was invited by defense counsel's sentencing
recommendation.
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This Reply Brief is necessary to point out that the State's "invited error" argument rests
on factual error. Specifically, defense counsel did not request the sentence ultimately imposed.

Statement of Facts & Course of Proceedings
The factual and procedural histories of this case were previously articulated in
Mr. Welsh's Appellant's Brief and are only repeated here to the extent necessary to correct the
State's misstatements.

ISSUES
I.

II.

Did the district court abuse its discretion when it imposed a unified sentence of five
years, with three years fixed, following Mr. Welsh's plea of guilty to felony domestic
battery?
Did the district court abuse its discretion when it denied Mr. Welsh's Rule 35 motion?

ARGUMENT
To the extent that the State argues the district court did not abuse its discretion either at
the time of sentencing or in denying Mr. Welsh's Rule 35 motion, those arguments are
unremarkable and no reply is required. However, the State's "invited error" argument warrants a
response, as it is based on a misunderstanding of the record.
The State repeatedly asserts that, at sentencing, defense counsel requested the sentence
ultimately imposed: five years, with three years fixed. (See Resp. Br., pp.2, 4.) That claim,
however, is false. The plea agreement in this case called for the parties to jointly recommend a
sentence of five years, with two years fixed. (R., pp.41, 44, 49; Plea Tr., p.5, L.13 - p.9, L.16;
Sent. Tr., p.4, Ls.21-25.) In accordance with the terms of that agreement, counsel for both
parties made the agreed-upon recommendation of five years, with two years fixed.

(Sent.

Tr., p.18, Ls.5-7, 10-13 (prosecutor), p.23, L.25 - p.24, L.4 (defense counsel).) The district
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court, however, exceeded the parties' recommendations, imposing a sentence of five years, with

three years fixed. (R., pp.56, 57-58.)
Because defense counsel did not recommend the sentence ultimately imposed by the
district court, the factual premise underlying the State's "invited error" argument fails.

The

district court's sentencing error in this case was not invited by the defense.

CONCLUSION
For the reasons set forth above, and in his Appellant's Brief, Mr. Welsh respectfully
requests that this Court reduce the fixed portion of his sentence, or remand his case to the district
court for a new sentencing hearing.
DATED this 26 th day of August, 2020.

I sf Erik R. Lehtinen
ERIK R. LEHTINEN
Chief, Appellate Unit
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